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Civil divorce action - sharing of matrimonial property.
T. Sephuma for the plaintiff
J. Mugova for the defendant

MPOKISENG DUBE J: 	The plaintiff's claim herein is for divorce and ancillary relief. At a Pre-Trial hearing before my sister MOYO J all outstanding issues were resolved except one i.e dissolution of the matrimonial home namely No. 15 Sir James MacDonald Avenue, Khumalo, Bulawayo.
The rest of the agreed issues are as per the order referring the matter to trial viz;
At the Pre-Trial Conference held on 22 and 26 November 2024, the following issues were
resolved:
1.	That it is agreed that there is a loan balance of AUD 73 700( Australian dollars) owing to the Plaintiff's parents which loan was given to the parties to acquire the matrimonial house namely No.15 Sir James MacDonald Avenue, Khumalo, Bulawayo.
2.	That it is agreed that the immovable property being the matrimonial home can be sold to best advantage, the loan due to Plaintiff's parents mentioned in Clause 1 herein be paid off with the net proceeds being shared equally between the parties.
3.	That the issue of the maintenance of the parties' 3 minor children should be left to the maintenance court which is already seized with the matter and has already issued a maintenance order against the plaintiff.
4. CUSTODY
The defendant to be awarded custody of the 3 minor children of the marriage, named in the declaration.
5. ACCESS
 	The plaintiff to exercise access to the minor children as follows:
i) Plaintiff to have the children on alternate weeks during the school holidays. A week starting on a Monday and ending on a Sunday. 
ii) In addition, plaintiff to have the children on every Wednesday afternoon from 1pm to 8pm during the school term.
iii) The plaintiff to also have the children on alternate weekends throughout the year.
iii) The plaintiff should not allow the children to sleep out of his home during the period the children are in his custody.
6. MOVABLES:
Of the property remaining at the matrimonial home, the plaintiff shall take the deep freezer and the bedroom suite.”
The only issue for referral to trial was when the matrimonial home should be sold, 6 years after divorce, that is, when the youngest child turns 18 years or at divorce with the defendant finding alternative accommodation for which the plaintiff is prepared to bear half the cost of the rentals if they are in the region of USD $500?
At opening of the trial, the parties agreed that the onus of proving that it is in the best interests of the minor children to sell the matrimonial home after the youngest attains the age of 18 lies with the defendant. For that reason, the duty to begin shifted upon her. She accordingly began.
The crux of her testimony was that the minor children especially the youngest, a girl of 12, whose identity I shall not disclose is a gifted swimmer who plies her sport at national level. That she is particularly emotionally fragile and that change of a home to a rented premise is likely to destabilise her. Besides that defendant added that it will place upon her a significant financial burden fuel wise, to drive this minor child to her ideal swimming pool for her daily swimming practice. Her reasoning was that she and the minor children are unlikely to secure any alternative rental accommodation in the proximity of Khumalo suburbs where the matrimonial home is situate. She reasoned further that despite the plaintiff’s offer to meet half of their rentals, he is highly unlikely to fulfil such undertaking as he is already in maintenance arears to the tune of approximately USD1400.00. She narrated her battles in the maintenance court trying to enforce the existing order.
She contended further that in any event the loan due to the plaintiff’s parents is not yet due and payable. I will not belabour this point as at para 2 of the PTC order captured above the parties are in agreement that this property should be sold. In any event the benevolence of plaintiff’s parents cannot be ridden upon further than they have already done.  
The plaintiff also testified in person. The crux of his evidence was that for seven years after contracting the civil marriage with the defendant they resided in rented premises. He negotiated a loan with his parents. They advanced him a sum of AUD90 000.00 payable back at the rate of USD473.00 per month at the applicable exchange rate of the day interest fee. Such loan was repaid from plaintiff’s personal earnings until he fell in financial doldrums. He defaulted paying since sometime 5 years back. The current balance outstanding is AUD 73700. Defendant on her part did not make any effort whatsoever to reduce the loan.
Plaintiff testified to having gone through an emotional roller coaster as soon as the marriage broke down. He hoped for reconciliation but failed. He faced new rental bills after moving out of the matrimonial home. He at times defaulted on the monthly maintenance payments owing to his unstable employment at the charitable organisation he works for. Using his influence with his employers, their children received a study bursary which covered 40% of their school fees. 
He testified further that he admits their children faced an emotional strain as a result of the divorce but have since adjusted. He contended that the youngest child whom the defendant describes as the most fragile is in fact well adjusted. She excels in her swimming activities, she was appointed head girl of her school, and received a price for the highest academic achievement in her class. 
He stated further that during the tenure of their marriage he helped the defendant set up a guest house business. She has not been forthcoming with her financial reports to show if the business is growing, breaking even or loss making. He is of the view that part of the business earnings coupled with her share of the net proceeds from the sale of the matrimonial home plus his maintenance contribution, the defendant and the children would not be negatively affected by the divorce. He admitted to leaving the country for Australia but stated that it was due to his physiological meltdown resulting from work issues and the turbulence of their divorce. 
The law
Of paramount importance before this court are the best interests of the minor children and the equitable, even though seemingly unfair dissolution of the spousal assets. I prefer to migrate to the term “spousal assets” as opposed to matrimonial property in line with section 7 of the Matrimonial Causes Act, [Chapter 5:13] as interpreted by recent case law.
Section 7 of the Matrimonial Causes Act, [Chapter 5:13] reads as follows:

7. Division of assets and maintenance orders
(1) Subject to this section, in granting a decree of divorce, judicial separation or nullity of marriage, or at any time thereafter, an appropriate court may make an order with regard to— (a) the division, apportionment or distribution of the assets of the spouses, including an order that any asset be transferred from one spouse to the other; 
………………………………………………………………….
(4) In making an order in terms of subsection (1) an appropriate court shall have regard to all the circumstances of the case, including the following— 
(a) the income-earning capacity, assets and other financial resources which each spouse and child has or is likely to have in the foreseeable future; 
……………………………………………………………………
(g) the duration of the marriage; 
and in so doing the court shall endeavour as far as is reasonable and practicable and, having regard to their conduct, is just to do so, to place the spouses and children in the position they would have been in had a normal marriage relationship continued between the spouses. (my own underlining for emphasis)

In the present case it is common cause that the parties were married in November 2007 and lived as a couple till March 2020. It follows that the parties lived together for approximately 13 years. When the parties met the defendant was unemployed. She was keeping hose for the family and contribution which the plaintiff readily acknowledges. Plaintiff helped defendant set up the business of leasing out houses and converting them into guest houses. Both parties acknowledge that the type of business is seasonal peaking around holiday times and dipping during ordinary days. The defendant does not disclose the financials of such business even the extent of its growth or shrinkage. The court is left to grope in the dark. For her part however the defendant is no longer the woman she was at the inception of marriage. She is no longer solely dependent on the plaintiff for a livelihood. 

Despite both parties having appended their signatures on an affidavit signifying a loan agreement, the loan itself was obtained through the industry of plaintiff. It does not happen that ordinarily one obtains an interest free loan in that amount payable over 15 years. Whatever has been repaid was done so by the plaintiff from his own earnings. 
I am convinced that the defendant would not be left destitute with the children as she is entitled to half share of the net proceeds of sale of the matrimonial asset. 

In the article Helping Children and Families Deal with Divorce and Separation, George J Cohen, of the American Academy of Paediatrics had this to say:
 
“More than a million children each year experience their parents’ divorce. For these children and their parents, this process can be emotionally traumatic from the beginning of parental disagreement and rancor, through divorce and often for many years thereafter. ……… Age appropriate explanation and counselling is important so that children realize that they are not the cause of, and cannot be the cure for the divorce” (Source pubmed.ncbi.nlm.gov)

In the present case all parties should accept that as a direct consequence of divorce life would be different as the financial aspects of the parents change owing to a split nest. Each party has to establish itself independent of the other. For the courts the suit can only be cut per the available cloth. 

I am very convinced that the minor children if explained to, more so with the help of professional counselling would be able to adjust to losing their known family home and be able to move on with their lives.

While discussing the implications of sec 7 in the case of Lock v Lock SC 51-20 at p 8 it was held: 
“The import of the above section was made clear in Gonye (supra) where the following was stated: ‘It is important to note that a court has an extremely wide discretion to exercise regarding the granting of an order for the division, apportionment or distribution of the assets of the spouses in divorce proceedings. The terms used are the ‘assets of the spouses’ and not matrimonial property. It is important to bear in mind the concept used, because the adoption of the concept matrimonial property often leads to the erroneous view that assets acquired by one before marriage or when the parties are separated should be excluded from the division, apportionment or distribution exercise. The concept the assets of the spouses is clearly intended to have assets owned by the spouses individually (his or hers) or jointly (theirs) at the time of the dissolution of the marriage by the court considered when an order is made with regard to the division, apportionment or distribution of such assets. To hold, as the court a quo did, that as a matter of principle assets acquired by a spouse during the period of separation are to be excluded from the division, apportionment or distribution a court is required to make under s 7 (1) of the Act is to introduce an unnecessary fetter to a very broad discretion, on the proper exercise of which the rights of the parties depend.” (Cited with approval in the case of Usayi v Usayi supra)

Considering the length of the marriage at almost 13 years, having regard to section 7 (4) (a) & (g) of the Matrimonial Causes Act, particularly the provisions I have highlighted above I am convinced that the proposition by the plaintiff is just and equitable. 

Disposition 

 Having said the above the plaintiff’s prayer succeeds and, in the result, the following order is made:
1.	That that the immovable property being No. 15 Sir James MacDonald Avenue, Khumalo, Bulawayo shall be sold immediately to best advantage of the parties.
2. 	The loan due to plaintiff's parents shall be paid off at the prevailing interbank rates with the net proceeds being shared equally between the parties.
3. 	Each party to bear its own costs.
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