
1


IN THE LABOUR COURT OF ZIMBABWE HELD AT HARARE 20TH FEBRUARY 2024 AND 26 FEBRUARY 2024
In the matter between
LLOYD MACHACHA
And
HEALTH SERVICE COMMISSION


BEFORE HONOURABLE MAKAMURE , JUDGE

JUDGMENT NO. LCH66/24
CASE NO. LC/H/116/24



APPLICANT


RESPONDENT



FOR THE APPLICANT :  ADVOCATE B . MAGOGO
With him P.MAKURUMURE
FOR THE RESPONDENT: MS A. MAGUNDE (CIVIL DIVISION)
With her MR C. GUTU


MAKAMURE J:
This is an urgent application for stay of execution of a decision made against the applicant by the respondent wherein the respondent demoted the applicant . The application is opposed.
This is not the first time that the applicant has approached this Court with a similar application. In January 2024 the applicant appeared before this Court ( Honourable Musariri J). Judgment in that matter, LC/H/2/24 ,was issued on 15th January 2024.The Court in the earlier application dismissed it on the basis that the applicant failed to show that he would suffer irreparable damage should the demotion not be stayed pending his appeal which is pending before this Court. The Court found that if he succeeded in the appeal he would be reinstated or alternatively he would be awarded damages.
In the present application the applicant avers that there has been a change of circumstances since the last court hearing. For that reason, the applicant prays that the execution of the demotion be stayed pending the appeal hearing.
Preliminary points were raised on behalf of the respondent before the application could be argued. These are that : (i) the matter is now res judicata in that this Court has already pronounced judgment on this matter on issues being raised by the Applicant; (ii) the notion of


changed circumstances does not exist in labour jurisprudence and for that reason the matter is not properly before the Court; (iii) the matter is not urgent and the current application is just an abuse of process.
In support of the first preliminary point raised, Mr Gutu who appeared on behalf of the respondent argued that the requirements for res judicata are that there be a matter which has been decided on the same facts and between the same parties .Mr Gutu submitted that these requirements have been met. Mr Gutu argued that the applicant has just reproduced the affidavit which was in the earlier case which resulted in Judgment LC/H/2/24. He referred the Court to the case of Farai Chitsinde v Musa HH274/10 in support of this argument.With respect to the second preliminary point , that is , the question of changed circumstances, apart from the Rules of the Labour Court , Statutory Instrument 150/17, not providing for it, Mr Gutu argued that the same circumstances still prevail in that what was placed before the Court in the first application is the same as what has been placed before the Court in the present application. Mr Gutu argued that the advert which the applicant has attached to his papers as proof of changed circumstances relates to the Global Fund ( which is a funding partner of the Ministry of Health, the respondent’s employer) and not to the respondent and that the applicant was aware of this. In this respect it was submitted that the respondent has no control over the Global Fund and what it does. Mr Gutu distanced the respondent from the allegation that splitting of posts was being done using disciplinary proceedings against the applicant. Under the circumstances, Mr Gutu submitted that the Court was being asked to preside over a matter which has already been determined and therefore res judicata. The applicant raised the question of the propriety of the appointment of the respondent’s commissioners and on that issue Mr Gutu argued that the said Commissioners have valid employment contracts and in any event the Commission was empowered to ratify what officers did should any issue arise .On the question of urgency, Mr Gutu argued that in the event that the applicant succeeds in his appeal he will be reinstated and entitled to his salary. On the other hand, should the applicant lose the appeal it will prejudice the respondent. Under the circumstances therefore the submission was that there was no urgency as no irreparable damage would be suffered by the applicant should the decision not be stayed. The applicant also held the view that the respondent in the earlier application misled the Court. In the event that the respondent misled the Court, in the earlier application, the proper course of action to take was to seek rescission of Honourable
Musariri J’s judgment Mr Gutu submitted, and not the present application.


The position of the applicant on the other hand is that there has been a change of circumstances. The thrust of Mr Magogo’s argument is that there is proof that the applicant’s post is being split. That being the case, the argument continued , the post cannot be split before the applicant has been heard. The Court was referred to the case of Taylor v The Minister of Education & Anor 1996 (2) ZLR 772(S) in support of this argument. A copy of an advert which forms part of the record(page 29 of the record) and is said to have been flighted in the press (Sunday Mail) on 11th February 2024 is according to the applicant , proof that the post is being split .This is what the applicant referred to as the change of circumstances. This advert was not available when the matter was initially heard. The argument is that there is therefore a new cause of action. In the circumstances the submission is that the question of res judicata does not arise. Advocate Magogo strenuously argued at length basing his argument on the change of circumstances and the need for applicant to be heard before a split to his post is made. Advocate Magogo submitted that in the earlier application the Court was misled into believing that there was no such split when all along the respondent knew that this was going to happen and the advert is proof of that. Advocate Magogo submitted that because the respondent was aware of the impending split but did not disclose this, it lied to the Court and that this Court must frown upon a lying litigant. The Court was referred to authority in support of this submission.
After reading the papers and hearing the parties the Court must find whether or not this application is res judicata , that is to say that ‘ a final definitive judgment has already been
made on the merits by a competent court.’ A finding that the application is res judicata will dispose of the application and a finding that the matter is different from the earlier application will enable the matter to proceed further.
In Farai Nigel Chitsinde and Nyasha Amanda Chitsinde v Stanny Musa and The Registrar of Deeds and The Deputy Sheriff HH 274-2010 the High Court stated that the requirements for establishing the question of res judicata are that:
‘ - there is a matter between the same parties;

· in respect of the same issues as are now sought to be brought before the court;

· was brought before a court of competent jurisdiction;
· which court made its determination on that issue.’

See also Robert Dombodzvuku v CMED (Pvt) Ltd SC31/12


In the present matter it was submitted on behalf of the applicant that the advert which was flighted in the press constitutes change of circumstances as this information was not available when the applicant initially approached the Court. However, what is not disputed between the parties is that, firstly, the advert in question was flighted by the Ministry of Health and not by the respondent. So as far as the facts between the parties are concerned, what was presented before Honourable Musariri J and what was presented before me is the same. Secondly, the question of splitting of the post is controlled by the Ministry of Health‘s funding partner, Global Fund, and that the respondent has got no control over how Global Fund runs its affairs. Further the communication through emails regarding the said split was not generated by the respondent. There is therefore no reason to suggest that the respondent is or was responsible for the said advert. What this means is that there is no change of
circumstances. I’m therefore being asked to decide on what this Court has already determined. The requirements of res judicata have been met. Under the circumstances, there is therefore no need for me to go any further. It is not necessary to consider a matter which this Court has already decided. The present application can only fail.
In view of the above it is ordered that:

The application for stay of execution of the determination made by respondent be and is hereby dismissed with costs.
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