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MAKAMURE J

Introduction

This is an application for condonation for late filing an application for review. It is opposed.

The requirements to be considered and weighed one against the other in order for an application of this nature to succeed as held in Bessie Maheya v Independent Africa Church SC 58/07 are :
“… the degree of non-compliance; the explanation therefor; the prospects of success on appeal; the importance of the case; the respondent’s interests in the finality of the judgment; the convenience to the Court and the avoidance of unnecessary delays in
the administration of justice.”

See also Kodzwa v Secretary for Health and Anor 1999(1) ZLR313(S); Viking Woodwork v Blue Bells Enterprises (Private )Limited 1998(2) ZLR 249.
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Background

The applicant is a former employee of the respondent. On 18th March2022 he was dismissed from employment following disciplinary proceedings. He appealed internally and on 5th May 2022 that appeal was dismissed. He then filed an application for review with this Court ,case Number LC/H/494/22.At the hearing of that application a preliminary point was raised on behalf of the respondents namely that the applicant had sued a non-existent entity (The Avenues Clinic ) instead of Medical Investments Limited. The Court found merit in that preliminary point and judgment was granted in favour of the respondents .As a result the Court found that the application was not properly before it . Consequently, the matter was struck off the roll, Judgment Number LC/H/65/23. The application for review was therefore not heard . The applicant has now lodged a fresh application for condonation citing the appropriate respondent.
Before this Court

At the commencement of this application a preliminary point was raised on behalf of the applicant. The point was that the respondent was out of time by a period of one day and was therefore barred. After listening to argument ,I dismissed the preliminary issue raised. This was on the basis that it is undesirable to determine labour issues on the basis of technicalities and further that this court should avoid dwelling on technicalities in order to ensure dispensing simple justice between the parties (Dalny Mine v Banda 1999 (1) ZLR 220; Edmore Mapondera and 55 Others v Freda Rebecca Mine Holdings Limited SC81/22).Besides, part of the respondent’s failure to have the papers on the IECMS system was attributed to network challenges. While it is not the best of options to try to file papers on the last day, it was the Court’s view that the failure to meet the deadline under the circumstances as described by the respondent was excusable.
In the present application it would appear that had a preliminary issue not been raised on the appointed day , the application for review would have under those circumstances been timeously filed and the hearing would have continued to its conclusion.
The affidavit deposed to on behalf of the respondent by Rumbidzayi Gambura appears to have misread the order of this court on the result of the preliminary issue which was raised in Case Number LC/H/494/ 23 as indicated in Judgment Number LC/H/65/23.That judgment

did not dismiss the application for review. It struck the application off the roll to enable the applicant to cite the correct respondent. I believe that the appropriate respondent has now been cited. The other issue I would like to comment on with respect to the same affidavit is
that the applicant was warned through the respondent’s notice of response in June 2022 that he sued a wrong entity. Had he taken heed of the respondent’s warning then, the preliminary issue would not have been raised at the commencement of the hearing. The matter may well have been finalized by now. Be that as it may, the present application must be determined.
In his founding affidavit the applicant takes issue with matters he says he raised but were ignored . He therefore is of the view that the procedure adopted on behalf of the respondent in dealing with those matters was irregular. That has been responded to but only to a certain degree. My view is that there is an arguable case raised by the applicant. This can only be resolved if parties ventilate their respective positions in full.
When parties appeared in Court it was the applicant’s position that as soon as he obtained the judgment of this Court on the preliminary issue which had been raised, he set process in motion to enable him to be heard .Under the circumstances he submitted that the delay was not inordinate. He also submitted that he enjoyed prospects of success. The following cases are some of the authorities relied on by the applicant in support of his submissions: Melane v Santana Insurance Co.Ltd , 1962 (SA ) 531 (A) at 532 C-F;Nzara and Ors v Kashamba and Ors SC 18/18; Central Africa Building Society v Penelope Douglas and Others SC15/2021.
On the contrary the respondent held the view that the delay was inordinate and that there was no reasonable explanation therefor. The respondent submitted that the applicant did not enjoy any prospects of success. The respondent critically analysed the applicant’s grounds for review and submitted that those proposed grounds had no merit. The respondent submitted that the application ought to be dismissed with costs. The following are some of the authorities relied on by the respondent in support of its submissions: Rinos Terera v George Ingram Lock & Others SC93/21; Kodzwa v Secretary for Health & Another 1999 (1) ZLR 313 at 315 F-H;Mcfoy V United Africa Company Limited 1961 3 ALLER 1169@1172.

Analysis

What I find curious ,and as pointed out by the respondent in Rumbidzai Gambura’s affidavit, is that the applicant has not appealed against the decision to dismiss him. While I find that to be curious, my view is that the matter could have been heard to finality had there been no preliminary issue raised. In view of that consideration the applicant cannot be held to have inordinately delayed. The explanation for the delay is therefore reasonable. It also appears that he wants the matter finalized. Considering that the merits of the matter have not been considered , it is best that the merits of the matter be heard and there be finality to litigation.
In view of the foregoing the application for condonation of late filing an application for review succeeds. It is accordingly ordered that
1. The application for condonation for filing an application for review be and is hereby granted.
2. The applicant is granted ten (10) days from the date of receipt of this order within which to file the application.
3. There is no order as to costs.
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