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Before the Honourable G. Musariri Judge:


For Applicant	-Mr T. Mudzuri, Attorney
For Respondent	- Mr H. Mutasa, Attorney


MUSARIRI, J:

On the 27th July 2023 this Court issued an order which struck off the roll applicant’s application for leave to appeal “as it was filed out of time.” On the 15th July 2024 applicant requested reasons for the order. These are they.
In its heads of argument respondent argued that
“4. Rule 43(1) of the Labour Court Rules 2017 provides as follows:
“An application in terms of Section 923F (2) of the Act seeking leave to appeal from any decision of the Court shall be made to the Judge of the Court who made the decision or in his or her absence, from any other judges, within twenty-one days from the date of that decision.
5. In casu, the decision that is being sought to be appealed against was handed down on 27 March 2023.
6. A period of twenty-one (21) days had already lapsed by the time that the Applicant in this matter filed her chamber application on 2 May 2023. No condonation of the Applicant’s failure to comply with the dies inducie that is provided under Rule 43(1) has been sought, let alone obtained.
7. Accordingly, it is submitted that on that basis alone, the application ought to be struck-off the Roll.

In her heads of argument, applicant argued as follows,
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“11. The point in limine raised by the Applicant holds no water and accordingly should be dismissed. The Applicant filed the Application before the lapse of the 10 days within which the Application had to be made. However, the Application was only approved by the Registrar the following day which is not Applicant’s fault. It is trite in law that he who alleges should prove. It is the Respondent’s obligation to prove that the Applicant indeed filed out of time, since the system shows the date which the Application was entered into the system.”

In oral argument, applicant stated that she filed her papers on 28 April 2023. Compliance checks were done till the Registrar stamped her documents on 2nd May 2023. Alternatively, she prayed for condonation. Under the system introduced by the IECMS platform documents are issued on the date stamped by the Registrar of the court as the date of issue. If documents are submitted but fail compliance checks, the documents are not duly issued. Going by the date stamped by the Registrar, the application for leave to appeal is clearly out of time as the dies  induciae expired in April 2023. Applicant’s own word that she filed on 28 April 2023 is unhelpful to her case. Even by that date she was already out of time considering that the impugned judgement was issued on 27 March 2023. The belated plea for condonation was misguided. Her filing amounted to a nullity for failure to comply with the Rules. See  Mazambani v International Export 2020(1) ZLR 1418(S) at 1423D. A nullity being nothing, there was nothing to condone. Hence the striking off order issued.
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