


IN THE LABOUR COURT OF ZIMBABWE	
HELD AT HARARE				                       CASE NO. LC/H/674/24
IN THE MATTER BETWEEN:

GOLDEN CRUST BAKERIES t/a EAT n LICK 		APPELLANT

Versus

ISRAEL CHEMWAYI						RESPONDENT			
	
13th JANUARY 2026 AND 30TH JANUARY 2026 

BEFORE THE HONOURABLE GONESI J
For the Appellant:					E.N Matsanura, 
For the Respondent:					N. Jakara

GONESI J: This is an appeal in which the following order is sought:
“Wherefore the Appellant prays that the appeal be allowed and that the decision by the Respondents be set aside and substituted with the following; 
i) Claimant’s claim is hereby dismissed.”

1. FACTUAL BACKGROUND

1.1. The respondent was employed by the appellant since May 2020 as a General Manager. The respondent had been continuously signing one-year contracts until January 2023, when he signed the contract, which led to the granting of the award being appealed against which parties argue whether or not it was a contract without limit. On the 20th of October 2023, the respondent applied for vacation leave and same was approved by the appellant for 90 days from the 21st of October 2023 to the 21st of January 2024.  On the 2nd of January 2024, the respondent was orally advised of the termination of his contract of employment with effect from the 31st of December 2023 in a meeting conducted annually by the appellant. The matter went for conciliation and a certificate of no settlement was issued.
1.2.  The matter went for arbitration and the terms of reference were :
(i) whether or not the respondent was on a permanent contract of employment,
(ii)  whether or not the respondent’s contract of employment was unlawfully terminated and
(iii)  the appropriate remedy thereof. 
It was the arbitrator’s finding that the appellant did not act lawfully when he recalled the respondent from his annual leave approved by him to verbally terminate his contract of employment without giving him notice as per the contract. It was also the arbitrator’s finding that there was no proof of fraudulent contracts signed by the parties as alleged by the appellant. The arbitrator found that it cannot be in dispute that the fourth contract did not state the duration of time and the appellant could not rely on previous contracts as evidence of the position. The arbitrator found that on the basis of the fourth contract entered on the 1st of January 2023, the respondent was on a permanent contract of employment without limit of time. 

1.3. It was also the arbitrator’s finding that the respondent’s contract of employment was unlawfully terminated due to a lack of evidence of any termination procedure used by the appellant. It was ordered by the arbitrator that the respondent be reinstated to his position of General Manager without loss of salary and benefits, with effect from the 1st of January 2024 and the termination of the respondent’s contract of employment be set aside. It was also awarded that in the event that reinstatement is no longer possible, parties negotiate the quantum of damages in lieu of reinstatement and if parties were unable to reach an agreement on the quantum of damages, they may approach the court for quantification of damages.

2. GROUNDS OF APPEAL 
1. “The honourable arbitrator erred at law when he made a finding that the Respondent’s employment contract was a contract without a limit of time when the appellant clearly discredited such an averment and presented a proper contract. 
2. The honourable arbitrator erred at law when he made a finding that the Respondent’s employment contract was unlawfully terminated when it was clear that it was terminated by effluxion of time. 
3. The honourable arbitrator erred at law when he gave an inappropriate remedy in favour of the Respondent when the balance of convenience favours that his claim be dismissed“.
3. Appellant’s Case

3.1. Mr. Matsanura submitted that he was abiding by the heads of argument filed of record. He argued that the matter before the court concerned the validity and interpretation of a contract allegedly executed between the parties. Counsel stated that the dispute is centred on two conflicting contracts, that is, the respondent’s contract with no time limit and the appellant’s contract with a fixed duration. The arbitrator accepted the respondent’s contract, reasoning that it had no end date and that the respondent had a legitimate expectation of re‑engagement, argued Counsel. Mr. Matsanura argued further  that this finding was unsupported by evidence, as the arbitrator failed to properly inquire which contract should prevail. Counsel maintained that the arbitrator misdirected himself by not determining whether the contract was of fixed term or indefinite duration. 

3.2. Counsel went further and submitted that the principle of legitimate expectation applies only to fixed‑term contracts, not contracts without limit of time, and therefore the arbitrator’s reliance on it was misplaced. He argued that, in law, the arbitrator was not entitled to make a finding in favour of the respondent on the basis presented. Mr. Matsanura submitted that the requirements for legitimate expectation were not satisfied and the principle could not be invoked in the circumstances of the case. It was his contention that the granting of leave days extending beyond the expiry of the contract did not amount to permanent employment and such leave could not alter the contractual terms. Counsel submitted that the critical factor was the parties’ intention, as reflected in the contract and the additional twenty‑one days of leave could not create a legitimate expectation or modify the nature of the contract. Mr. Matsanura argued that a proper interpretation would have led to the conclusion that the contract was of a fixed duration. 

3.3. Mr. Matsanura argued that the respondent admitted that two contracts existed, and it was incumbent upon the Arbitrator to determine which contract governed the employment. Counsel argued that the court should consider the principle of tacit relocation of contracts, as the Arbitrator failed to properly interpret the unclear contractual terms. Mr Matsanura submitted that the Arbitrator’s conclusion appeared to rely on legitimate expectation, conflating it with a contract of indefinite duration and this constituted an error in law.


4. Respondent’s Case

4.1. Ms. Jakara stated that two contracts were placed before the Arbitrator, identical in commencement dates but differing in the termination date and the Arbitrator correctly made a finding in favour of the respondent. Counsel submitted that the appellant failed to establish that the respondent’s contract was of fixed duration. She argued further that the alleged error in the appellant’s contract was raised only on appeal, not before the Arbitrator. Ms. Jakara stated that the respondent had already raised the issue of a one-month contract in replication, and the appellant had the opportunity to clarify at Arbitration  and this was not done, furthermore, and no one year contract was produced by the appellant before the Arbitrator, so argued counsel. Ms Jakara submitted that appeals must be based on the record before the Arbitrator, and attempts to introduce new arguments are characterised as afterthoughts. It was her contention that the leave application in question was annual leave, not sick leave, and was duly approved by the employer and if the employer knew the contract would end in December, it would not have approved leave extending into the following year and that supported the respondent’s position that the contract had no end date. Ms Jakara argued further that it was not disputed that the parties never signed a one-month contract and the appellant failed to produce a valid contract before the Arbitrator, and both parties agreed that no such one-month contract existed. Ms. Jakara further contended that the appellant was effectively attempting to amend the contract and suggesting reliance on interpretive rules when, in fact, no contract was properly produced.

4.2. Ms. Jakara submitted that the issue of legitimate expectation wasn't a ground of appeal, and the submission by counsel for the appellant that it was an extension of appeal ground 1 was in actual fact misleading. Counsel argued further that for appellant to contend that  there were conflicting contracts was wrong, as the appellant before the arbitrator had indicated that  there was a proper contract, which was never produced. Ms Jakara argued  that  it was incorrect for the appellant to allege that the contract produced by the respondent was not a proper contract , considering that there was no proof of fraud. In addressing on tacit relocation of contracts, counsel submitted that this scenario arises  upon an expiry of a contract and an employee continues working, then they're presumed permanently employed on the previous terms and conditions.



5. ISSUES FOR DETERMINATION

i. Whether or not the arbitrator erred in law by finding that the respondent’s employment contract was a contract without limit of time.
ii. [bookmark: _Hlk218520843]Whether or not the arbitrator erred in law by holding that the respondent’s employment contract was unlawfully terminated.
iii. [bookmark: _Hlk218522215]Whether or not the arbitrator erred in law by granting a remedy in favour of the respondent.

6. APPLICATION OF THE LAW TO THE FACTS.

6.1. Whether or not the arbitrator erred in law by finding that the respondent’s employment contract was a contract without limit of time.
Section 5 of the Labour National Employment Code of Conduct Regulations 2006 provides that,
“Termination of contract of employment
5.  No employer shall terminate a contract of employment with an employee unless—
       (a)   the termination is in terms of an employment code which is registered in terms of section 101(1) of the Act; or
       (b)   in the absence of the registered code of conduct mentioned in (a), the termination is done in terms of the National Employment Code of Conduct provided for under these regulations; or
       (c)   the employer and employee mutually agree in writing to the termination of the contract; or
       (d)   the employee was engaged for a period of fixed duration or for the performance of a specific task and the contract of employment is terminated on the expiry of such period or on the performance of such task.”
 What can be gleaned from the above-cited provision is that a contract can terminate on the expiry of a fixed duration. In this case, the appellant alleges that the contract was terminated on 31 December 2023 and alleges a typographical error on the date, which is shown on the contract provided by the appellant to be 31 January 2023. On the other hand, the contract provided by the respondent did not provide the date by which it was going to expire, but rather the commencement date only, hence the allegation that it is a contract without a limit of time. The appellant alleges that the contract, which was produced by the respondent, was a fraudulent one. It is trite law that he who alleges must prove.
In the case of Delta Corporation Limited v Forward Wholesalers (Private) Limited and Anor HH 53-17, it was stated that,
The civil standard has been formulated as carrying a reasonable degree of probability but not so high as is required in a criminal case․ If the evidence is such that the tribunal can say ‘we think it more probable than not’, the burden is discharged, but if the probabilities are equal, it is not. It is clear that what is being weighed in the balance is not the quantum of the evidence or its weight, but the probabilities which arise from the circumstances of the case․ The preponderance of probability in favor of the party bearing the onus must be strong․ It is not a mere conjecture or slight probability that will suffice․ The probability must be of sufficient force to raise a reasonable presumption in favor of the party who relies on it․ It must be of sufficient weight to show the onus on the other side to rebut it based on the principle that he who alleges must prove․(my emphasis)
In the case of Sibanda v Mwonzora & 4 Ors HC 5763-20, it was also stated that,
“It is a cardinal principle of the law of procedure that he who alleges must prove. He must adduce clear and unambiguous evidence which points to the veracity of his claims. He does not prove by argument as the applicant seeks to do in casu. He proves by evidence. Where he fails to prove, his case will not stick. Where, however, he proves his case will see the light of day.” (my emphasis)
In the present matter, the appellant tendered an alternative contract, asserting it to be the authentic agreement. However, that document is itself impugned by the appellant on the basis of a discrepancy in the date. Beyond this, no further evidence has been adduced to substantiate its authenticity. Accordingly, I am of the view that the appellant failed to discharge the burden of proof incumbent upon it to demonstrate that the contract produced by the respondent is not the genuine and operative version.
The appellant also argued that there was a tacit relocation of the contract. It was submitted that what transpired was a tacit relocation of the contract, not that the contract was now without a limit of time. The doctrine of tacit relocation of contracts is very clear. 
In the case of Tobacco Processors Zim (Pvt)Ltd v Mutasa and 11 Ors SC 12-21, it was stated that,
“ It is settled law that a fixed-term contract of employment automatically expires at the end of the specified period unless the parties thereto mutually agree to its termination․ However, in certain instances, despite the expiry of the period of employment, the employer-employee relationship may be found to exist owing to the parties’ conduct under the concept of tacit relocation․ Tacit relocation, as it applies to contracts of employment, entails that where an employee’s fixed-term contract expires without renewal and the employee continues to render his services to the employer with the employer paying the previously agreed remuneration, the expired contract is deemed to be relocated․ Therefore, the employee is deemed to be employed on the same terms and conditions as the previous contract․
In Gumbo v Air Zimbabwe (Pvt) Ltd 2000 (2) ZLR 126 at 130 A-D the court made the following pertinent remarks regarding the principle of tacit relocation;
“Finally, the best that can be said for the applicant is that in certain cases akin to the present there is a presumption that when the parties continue the employer-employee relationship beyond the contractual period without agreeing new terms there is a tacit relocation of the expired contract on the same terms and for the same duration․ In other words, all things being equal, it could be said that on 1 October 1999, the applicant commenced a new probationary period․ However, this presumption does not operate when it is clear that one of the parties has no intention of continuing on the terms of the expired contract․ See Lilford v Black 1943 SR 46 at 47, where BLAKEWAY J said:
‘The renewal of a lease or of a contract for services to be performed can take place either by express agreement or tacitly․ If, after the expiration of the period provided for the duration of the contract, the parties continue their relationship without any fresh agreement the law presumes, in the absence of indications to the contrary, that they have agreed to enter upon a new lease on the same terms as the expired lease․ But this presumption does not operate when it is clear that the parties or one of them does not intend to carry on with the contract on the old terms․” (my emphasis)
What can be noted from the above cited cases is that a fixed-term employment contract automatically ends at the specified date unless both parties mutually agree otherwise. Despite expiry, the employment relationship may continue if both parties’ conduct implies continuation. If the employee keeps working after contract expiry and the employer continues paying the agreed remuneration, the contract is deemed “relocated.” The employee is considered employed under the same terms and conditions as the expired contract. It should be noted that in this case, the parties signed a new contract which had no fixed duration after the expiry of a fixed-term contract. Tacit relocation can therefore not apply where there is no fixed-term contract of employment. 
Section 12 (3) of the Labour Act [Chapter 28:01] provides that,
“12 Duration, particulars and termination of employment contract
(3) A contract of employment that does not specify its duration or date of termination, other than a contract for casual work or seasonal work or for the performance of some specific service, shall be deemed to be a contract without limit of time…”
The above cited provision establishes that if an employment contract does not specify its duration or termination date, it is legally treated as a contract of indefinite duration (permanent employment), except in cases of casual, seasonal, or specific-service work. This provision is designed to protect employees like in this case from exploitation through vague or open-ended contracts. Given that the contract contained no stipulation as to its duration nor any provision regarding termination, it is prudent to state that the parties were in a contract without limit of time.  I am of the view that the arbitrator properly determined that the agreement constituted a contract of indefinite duration. The absence of a specified duration deems the contract one without limit of time. This ground of appeal, therefore, does not have merit and is dismissed.

6.2. Whether or not the arbitrator erred in law by holding that the respondent’s employment contract was unlawfully terminated.

Section 12 (4a) of the Labour Act [Chapter 28:01] provides that, 

“(4) Except where a longer period of notice has been provided for under a contract of employment or in any relevant enactment, and subject to subsections (5), (6) and (7), notice of termination of the contract of employment to be given by either party shall be—
(a) three months in the case of a contract without limit of time or a contract for a period of two years or more…”

In light of the determination that the employee’s engagement was of indefinite duration, the termination of the contract was required to conform to the established legal principle mandating due notice to the other party. In the present case, such a procedure was not observed, thereby rendering the termination unlawful. The ground of appeal, therefore, lacks merit and is dismissed.



6.3.  Whether or not the arbitrator erred in law by granting a remedy in favour of the respondent.

In my view, the arbitrator was correct in principle to grant a remedy upon finding that the respondent’s dismissal was unlawful; the quantification of damages was not dealt with by the arbitrator and is therefore improperly before this court. In the case of Savanna Tobacco Co v AL Shams Global Ltd & Interfin Banking Corp Ltd SC 25-18, it was stated that,

“An appeal lies within the four corners of the record and the Bankers Acceptances that form part of the record are not endorsed․” (my emphasis)

The record does not show anywhere in the judgment where the issue of quantification of damages was dealt with. In any event the position of the law is that reinstatement is the principal remedy for unlawful termination of employment and the honourable arbitrator was correct in providing for reinstatement and damages in lieu of reinstatement in the event that the continuation of the employment relationship was found to be untenable The ground of appeal, therefore, lacks merit and consequently it is dismissed.
Accordingly, the appeal lacks merit and is therefore dismissed.
DISPOSITION
(a) The appeal be and is hereby dismissed. 
(c) There shall be no order as to costs.


BONONGWE AND COMPANY, appellant’s legal practitioners.
MUNDIA & MUDHARA, respondent’s legal practitioners.


1 | Page

