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CHIVIZHE, J:

The delay in the hand down of the judgment is sincerely regretted.

This is an appeal against the decision of the Disciplinary Committee, which upheld the decision of the disciplinary authority that found the appellant guilty of insubordination and gross incompetence. The appeals committee handed down its decision on 16 October 2024.
BACKGROUND FACTS

The appellant is Artwell Masaka, a former employee of the respondent. The respondent is Cernol Chemicals (Private) Limited, a company operating in the manufacturing and distribution of cleaning chemicals.

1

The facts giving rise to this appeal are as follows:

The appellant faced two charges of misconduct under the respondent’s Code of Conduct.
The first charge was insubordination. It arose from allegations that on 16 August 2024, he altered, without authority, a clear instruction given by the Group Managing Director to have the office cleaned that afternoon. The second charge was gross incompetence and gross negligence. After these allegations, disciplinary proceedings were conducted. During the hearing, the respondent argued that the appellant had persistently failed to maintain basic cleanliness and hygiene at the company premises. The respondent asserted that during an inspection conducted on 21 June 2024 for the Annual General Meeting, several areas, including the toilets and the administration block, were found in a deplorable and unhygienic state. A follow-up inspection on 21 and 23 August 2024 showed that the premises remained in the same poor condition. The respondent further alleged that the appellant failed to comply with a clear instruction from the Group Managing Director to have the office cleaned. It was also alleged that when he was summoned to explain this non-compliance, he failed or refused to report to the Managing Director’s office.
In response, the appellant did not dispute the poor state of the company premised, but proffered various explanations, including staff shortages, water challenges, inadequate cleaning chemicals, and lack of training. He also asserted that cleaning did not fall within his job description. However, his evidence during the hearing reflected that he exercised supervisory authority over the cleaning staff, a position inconsistent with his earlier denial of responsibility.
In determining the matter, the Disciplinary Committee found the appellant guilty on both counts. A final written warning was issued for insubordination, while dismissal was ordered in respect of the charge of gross incompetence and gross negligence. Aggrieved, the appellant appealed internally to the Appeals Committee, which upheld the decision of the disciplinary committee. Dissatisfied, he approached this Court on appeal, raising grounds that essentially challenge both the factual findings and the disciplinary processes adopted.
In determining the matter, the Disciplinary Committee found the appellant guilty on both counts. A final written warning was issued for insubordination, while dismissal was ordered in respect of the charge of gross incompetence and gross negligence. The appellant appealed internally to the Appeals Committee, which upheld the decision of the disciplinary
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committee. Dissatisfied, the appellant approached this Court on appeal, raising grounds that challenged both the factual findings and the disciplinary processes adopted. The grounds of appeal are as follows:
GROUNDS OF APPEAL AND RELIEF SOUGHT

The appeal is premised on the following grounds:

a) The Appeals committee grossly erred in upholding the verdict of guilty in respect to the misconduct charges of insubordination in circumstances in which the totality of the facts as presented and considered could not justify such a verdict.
b) The Appeals Committee grossly erred in upholding the verdict of the disciplinary committee in respect to the charge of gross incompetence/ negligence in circumstances in which the factual conclusions reached by the disciplinary committee were so irrational and detached with the evidence as presented
c) The appeals Committee grossly erred in holding as it did that there was no evidence that the sentence had not been deliberated and decided by the Disciplinary Committee when the record ex facie speaks for itself and no further evidence was required.
WHEREFORE, the Appellant prays that the appeal succeeds as follows:

1.  The decision of the disciplinary Committee finding the Appellant guilty of the preferred misconduct charges is and hereby set aside
2. The appellant is reinstated in his original position without loss of salary or benefits, or alternatively in the event that reinstatement is no longer tenable the Appellant shall be paid damages in lieu of reinstatement.
SUBMISSIONS MADE BY THE PARTIES THE APPELLANT’S SUBMISSIONS
The appellant contended that the Appeals Committee erred in upholding the decision of the Disciplinary Committee because the evidence presented did not establish the alleged misconduct. He argued that the committee failed to properly assess both the facts and the legal standards applicable to the charges against him.
Regarding the charge of insubordination, the appellant submitted that the committee misdirected itself by treating his conduct as wilful defiance of a lawful instruction when the evidence did not show the required intention. He argued that, for insubordination to be proved,

the employer must demonstrate a deliberate and conscious refusal to obey a lawful and reasonable instruction. To support this point, he relied on the case of National Foods Ltd v Mutandi SC 17-02.
He contended that the alleged alteration of the instruction was not motivated by defiance but arose from operational considerations linked to preparations for the Annual General Meeting. He therefore maintained that, at most, his conduct amounted to an error of judgment, which the law did not equate with insubordination.
The appellant further argued that the alleged instruction was neither clear nor unambiguous, and that communication through a personal assistant did not meet the standard articulated in Matereke v CT Bowring & Associates (Pvt) Ltd 1987 (1) ZLR 206 (S). He submitted that, in the absence of proof that the instruction to report to the Group Managing Director was adequately relayed, the Appeals Committee erred in upholding a finding based on unproven allegations.
On the charge of gross incompetence and gross negligence, the appellant submitted that the Appeals Committee improperly extended his contractual obligations by attributing to him responsibilities that fell outside the scope of his job description as a Human Resources Officer. He contended that an employee could not be disciplined for failing to perform duties that were not properly part of the nature of his employment. He argued that cleaning functions were contractually assigned to other personnel, and that the committee erred in imputing supervisory responsibility to him without reference to the terms of his employment.
The appellant also contended that the committee misapplied the legal test governing incompetence. He relied on Kwangwari v CBZ 2003 (1) ZLR 551 (H) for the principle that, before an employee could be dismissed for incompetence, the employer must:
(a) communicate the expected standard,

(b) provide training where necessary, and

(c) afford an opportunity to improve.

He submits that none of these requirements were met. He maintains that the issues of water shortages, old infrastructure, inadequate chemicals, and staff shortages were structural challenges beyond his control, and that the committee erred in treating his explanations as admissions of guilt. The appellant further argues that the Appeals Committee failed to

appreciate that he had never received training or performance appraisals relating to cleaning standards, and that no intervention measures were ever implemented to assist him. He submits that the law requires employers to address performance deficiencies progressively before resorting to dismissal, and that this was not done in his case.
Lastly, the appellant contended that the disciplinary process itself was procedurally irregular. He argues that there is nothing on the record indicating that the Disciplinary Committee deliberated on either the verdict or the sentence, and that the Appeals Committee erred in dismissing this irregularity as inconsequential. He relies on Tuso v City of Harare SC 26-10 for the principle that procedural irregularities which affect fairness must be addressed substantively. He argued that the silence of the record on deliberations undermines the integrity of the proceedings and renders the findings unsafe.
For these reasons, the appellant prayed that the appeal be upheld, the findings of guilty be set aside, and the dismissal be declared unlawful.
THE RESPONDENT’S SUBMISSIONS

The respondent submitted that the appeal is devoid of merit. The evidence before both the Disciplinary Committee and the Appeals Committee fully established the appellant’s liability on all charges. The respondent argued that the committees correctly applied the law and reached findings that were both factually and legally sound.
Regarding insubordination, the respondent contended that the facts showed a clear and deliberate disregard of managerial authority. The appellant received a lawful instruction from the Group Managing Director to have his office cleaned on 16 August 2024. Instead of complying, he unilaterally altered the instruction without approval. The respondent argued that this conduct constituted insubordination, as defined in National Foods Ltd v Mutandi SC 17/02, where a wilful refusal or disregard of a lawful instruction was held to be serious misconduct.
The respondent further relied on St Anne’s Hospital v Chitsa SC 80/05 and ZUPCO v Mlambo 1996 (1) ZLR 369 (S), which emphasised that employment depends on trust and obedience, and that intentional defiance of authority justifies disciplinary action. The appellant’s alteration of the instruction without seeking consent demonstrated such wilful defiance. Accordingly, the Appeals Committee was correct in upholding the guilty verdict on the first part of the charge.

On the charge of gross incompetence and gross negligence, the respondent argued that the appellant had persistently failed to maintain hygiene and cleanliness on the company premises. An inspection on 21 June 2024 found twelve areas dirty, and follow-up inspections on 21 and 23 August 2024 showed no improvement. The respondent submitted that this pattern of neglect fell far below the standard expected of a reasonably capable supervisor, meeting the threshold for gross negligence.
The respondent relied on Delta Beverages v Murandu and Silonda v ZB Bank HH 470/15, which held that persistent failure to supervise subordinates adequately, especially where it results in harm, constitutes gross negligence justifying dismissal. The appellant had admitted exercising supervisory authority over cleaners, but later claimed that cleaning was not part of his job contradictory conduct described as probating and reprobating under Muchakata v Netherburn Mine 1996 (1) ZLR 153 (S).
The respondent also cited Kwangwari v CBZ 2003 (1) ZLR 551 (H) concerning incompetence. The appellant admitted that the toilets and premises had remained in the same poor condition since 2018 and that he had taken no meaningful steps to improve them. His later excuses about water shortages, old infrastructure, staff shortages, and inadequate chemicals arose only after the charges and did not prevent basic cleaning tasks. The respondent submitted that these excuses did not displace the finding of gross negligence.
Regarding procedural complaints, the respondent contended that the record showed the Disciplinary Committee had retired to deliberate before issuing its verdict and sentence. The appellant provided no evidence to the contrary. Citing Tuso v City of Harare SC 26-10, the respondent submitted that the burden lay on the appellant to prove procedural irregularity. The absence of an affidavit from his representative undermined his claim, and any alleged defect was trivial and did not vitiate the proceedings.
In conclusion, the respondent maintained that both committees’ decisions were supported by the evidence and consistent with the law. The appellant’s conduct met the legal thresholds for insubordination and gross negligence, and the dismissal was proportionate. The respondent prayed for the appeal to be dismissed with costs.







ISSUE FOR DETERMINATION

In light of the above, I find only one issue for this Court to determine. The issue is as follows:

Whether or not the Appeals Committee erred in upholding the decision of the disciplinary committee.
ANALYSIS

Whether or not the Appeals Committee erred in upholding the decision of the disciplinary committee.
The appellant argued in his heads of argument that the Appeals Committee wrongly upheld the Disciplinary Committee’s findings of insubordination and gross incompetence, claiming the evidence did not support such conclusions and that the Committee did not properly examine the alleged misconduct. The respondent countered that the Appeals Committee thoroughly reviewed the evidence, correctly assessed the appellant’s conduct, and appropriately upheld the sanctions. The key issue is whether the appellant committed insubordination.
In the case of Innscor Africa (Private) Limited v Terrence Gwatidzo, SC05-15, at p.5, the Honourable Patel J (as he then was), in defining insubordination, held as follows:
“In essence, wilful disobedience and insubordination, although treated separately in case of authority, are two sides of the same coin. In other words, an employee will be guilty of insubordination where he or she wilfully disobeys a lawful order.”
In light of the above case, for one to be charged with insubordination, wilful disobedience of a lawful order is required. Mere non-compliance, mistakes, or poor performance are insufficient. The employee’s conduct must show a deliberate and conscious refusal to obey. Wilfulness separates true insubordination from negligence or inadvertence. Further, in Matereke v CT Bowring & Associates (Pvt) Ltd 1987 (1) ZLR 206 (S) at 211G-212A, the court held:

“a deliberate and serious refusal to obey. Knowledge and deliberateness must be

present. Disobedience must be intentional and not the result of mistake or inadvertence. It must be disobedience in a serious degree, and not trivial, not simply an unconsidered reaction in a moment of excitement. It must be such disobedience as to be likely to undermine the relationship between the employer and employee, going to the very root of the contract of employment.”
Applying these authorities, the inquiry is whether the appellant’s conduct objectively met the threshold of wilfulness. While changing the cleaning schedule without approval may indicate non-compliance, the key question is whether it was deliberate defiance or a misguided operational decision. A reading of the record shows that on 19 August 2024, the Group Managing Director instructed the appellant to report to his office. The Human Resources Manager confirmed that the message was communicated. The appellant did not attend and offered no immediate explanation. In an employment relationship, reporting when summoned is a clear, lawful instruction, and failure to comply demonstrates deliberate disregard for authority.
As noted, the mere failure to clean the company premises was not, on its own, sufficient to constitute insubordination. More significantly, the appellant went further by refusing to report to the Managing Director’s office when expressly instructed to do so. This refusal to comply with a clear, lawful, and reasonable directive demonstrates a deliberate and conscious disregard of authority. It is this failure to report, rather than the cleaning itself, that properly grounded the finding of insubordination.
In that light, I am of the view that the appellant’s conduct clearly constituted insubordination and wilful disobedience. His deliberate choice not to follow a direct order strikes at the core of the employer-employee relationship, undermining the authority of management and fulfilling the threshold for serious misconduct as established in the authorities cited above.

Further, it is important to note that the appellant’s actions also constitute gross incompetence. In Kwangwari v CBZ 2003 (1) ZLR 551 (H) at 559 E-G, the court held that the assessment of gross incompetence depends on whether the employee was aware of the required standard, provided with sufficient training, and given an opportunity to reform. The appellant was shown twelve unclean areas during a 21 June 2024 inspection, provided with photographs, and given the chance to address the deficiencies. However, follow-up inspections on 21 and 23 August 2024 revealed persistent neglect, confirming that the appellant failed to take corrective action.

The appellant’s repeated failure to maintain hygienic standards, despite notice and opportunity to correct, demonstrates gross negligence. His own admission that conditions persisted since 2018 further underscores prolonged neglect.

In the case of Muyaka v Bak Logistics (Pvt) Ltd SC39-17 at p 3, the court remarked that,
“It is apparent that the evidence led established that appellant was guilty of the charge of gross inefficiency in the performance of his duties. It was therefore not the duty of the arbitrator to interfere with such findings where there was no misdirection. The arbitrator was therefore wrong in finding that appellant was unfairly dismissed where the evidence prove that appellant was grossly inefficient in performing his duties.”

In light of the above , the appellant was repeatedly notified of the substandard state of the premises, furnished with photographic evidence, and granted ample opportunity to rectify the shortcomings. Yet, subsequent inspections revealed no meaningful improvement. This persistent failure, coupled with the appellant’s own admission that the unhygienic conditions had been ongoing for several years, demonstrates a sustained pattern of gross inefficiency. The Disciplinary Authority was therefore entitled to conclude that the appellant’s conduct met the threshold of gross incompetence, and there was no basis for an appellate body to interfere where the factual findings were firmly supported by clear, objective evidence.

Finally, the appellant alleged that the Disciplinary Committee did not deliberate before reaching its verdict. The record on pages 25–26 and 35, clearly shows that the committee “retired to deliberate” on both the verdict and the sentence. These entries are contemporaneous and form part of the official hearing bundle, reflecting proper procedural compliance. Accordingly, the appellant has to prove its allegation on that point. The case of Van Wyk v (Pvt) v Tarcon (Pvt) Ltd, SC4-14, at p 5, states that he who asserts any fact must carry the burden to prove that fact. The appellant’s bare assertion, unsupported by any evidence or contemporaneous objection, cannot outweigh the clear documentary proof.

Moreover, In the case of Astra Industries Limited v Chamburuka SC27-12 at pg 2, the court remarked that,
“The position is now settled in our law that in civil proceedings a party who makes a positive allegation bears the burden to prove such allegation. This position has been affirmed by this Court. In Book v Davidson 1988 (1) ZLR 365 (S) at 384 B-F, DUMBUTSHENA CJ quoted with approval the words of Potgieter AJA in Mobil Oil Southern Africa (Pvt) Ltd v Mechin 1965 (2) SA 706 AD at 711 E-G:

“The general principle governing the determination of the incidence of the onus is the one stated in the Corpus luris simper necessitasprobandiincumbitilli qui agit. In other words he who seeks a remedy must prove the grounds therefore.”

A reading of the record confirms that the committee fully considered the evidence before issuing its findings. Considering all the issues addressed above, this Appeal lacks merit in its entirety and it ought to fail.

DISPOSITION
In the result, and having considered the totality of the evidence and the applicable legal principles, the Court finds no basis upon which to interfere with the decision of the Appeals Committee. The appellant’s failure to report to the Managing Director when instructed to do so constituted clear insubordination. The findings of gross incompetence and gross negligence were similarly supported by the evidence, particularly in light of the repeated inspections and the appellant’s failure to remedy defects despite being afforded an opportunity to do so. The alleged procedural irregularity relating to deliberations was not substantiated and is contradicted by the record.
Accordingly, the appeal is dismissed in its entirety.
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