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THE STATE 

versus
LOVEMORE KUROTWI 

and
DOMINIC MUBAIWA

HIGH COURT OF ZIMBABWE

BHUNU J

HARARE, 11 February 2011 and 15 February 2011

Mrs F Ziyambi and C Mutangadura, for the State

G Chikumbirike, for the first accused.

L Uriri and U Sakhe, for the second accused
BHUNU J:  The two accused persons were jointly indicted for trial in the High Court on 10 January 2011 on a charge of fraud. They were initially charged with three others whose charges have since been withdrawn before plea with a view of turning them into State witnesses.
Following the withdrawal of charges against their co-accused the two accused persons were served with a fresh charge and summary of the State case different from those served on them by the magistrate at the time they were indicted to the High Court for trial.

Both accused have now objected to pleading to the fresh charge arguing that it was improper and irregular for the prosecutor to prefer charges different from those upon which they were committed to this court for trial on 10 January 2011 without first seeking the leave of the court to do so. They argued that they had prepared their defence on the basis of the original charge. It was therefore prejudicial for them to plead to the fresh charge which is based on a different set of facts although the charge remains fraud. It was further argued that the original charge was framed in such a way as to omit an essential element which has since been incorporated into the fresh charge.
Finally it was submitted that after the indictment it was incompetent for the State to unilaterally amend, substitute or vary the charge and summary of the State case without the leave of the court at a time when the trial was already pending before this court.
It was then proposed that the State had two choices, either to withdraw the original charge before plea and re-indict the accused on the fresh charge or put the original charge and thereafter seek the leave of the court to amend the same in terms of s 202 of the Criminal Procedure and Evidence Act [Cap 9:07].

Both counsel for the defence complained that they had been given inadequate notice to respond to the amended or substituted charge and summary of the State case as these documents had been served on then shortly before the trial had started.

In response State counsel submitted that the purported amendment or substitution of the indictment papers was necessitated by the withdrawal of charges against the accused’s three co-accused. She submitted that the charge essentially remains the same save for the minor amendments made to incorporate the withdrawal of charges against the accused’s co-accused as well as the prospect calling them as accomplice witnesses for the State.
Section 202 of the Criminal Procedure and Evidence Act [Cap 9:07] provides for the amendment of a charge. It reads:

“202 Certain discrepancies between indictment and evidence may be corrected

(1) When on the trial of any indictment, summons or charge there appears to be any variance between the statement therein and the evidence offered in proof of such statement, or if it appears that any words or particulars that ought to have been inserted in the indictment, summons or charge have been omitted, or that any words or particulars that ought to have been omitted have been inserted, or that there is any other error in the indictment, summons or charge, the court may at any time before judgment, if it considers that the making of the necessary amendment in the indictment, summons or charge will not prejudice the accused in his defence, order that the indictment, summons or charge, whether or not it discloses an offence, be amended, so far as is necessary, by some officer of the court or other person, both in that part thereof where the variance, omission, insertion or error occurs and in every other part thereof which it may become necessary to amend.

(2) The amendment may be made on such terms, if any, as to postponing the trial as the court thinks reasonable and the indictment, summons or charge shall thereupon be amended in accordance with the order of the court, and after any such amendment the trial shall proceed at the appointed time upon the amended indictment, summons or charge in the same manner and with the same consequences in all respects as if it had been originally in its amended form.

(3) The fact that an indictment, summons or charge has not been amended as provided in this section shall not, unless the court has refused to allow the amendment, affect the validity of the proceedings thereunder” 

It is self evident that where the need to amend the charge in the course of a trial it is only the court which can authorize the amendment after considering the question of prejudice. In this case the amendment was unilaterally done by the State before plea but after committal for trial in terms of s 168 of the Act which provides that:

“65 Accused to be committed for trial by magistrates before the High Court

No person shall be tried in the High Court for any offence unless he or she has been previously committed for trial by a magistrate for or in respect of the offence charged in the indictment:”

The indictment procedure is carried out in open court before a magistrate. It therefore, constitutes notice to the accused, the court and the public that the accused shall appear for trial in the High Court for trial on charges specified at the time of committal.

The main object of the committal proceedings is to enable the accused person to prepare for his defence with regard to that charge. Of course UCHENA J is correct when he held in the case of Mukuze & Anor v Attorney General 2005 (1) ZLR 6 that once the indictment has been served on the accused and lodged with the registrar, the case becomes pending before the High Court in terms of s 137 which provides that:

“137 When a case is pending

As soon as the indictment in any criminal case brought in the High Court has been duly lodged with the registrar of that court, such case shall be deemed to be pending in that court.”

The natural effect of s 137 is that once the High Court is seized with the matter pending before it, all procedures relating to the trial of the accused are firmly under the direction and control of the court. This explains why although the State is dominus litis it had to apply for an order for the withdrawal of charges against the accused’s co-accused before plea. It would have been grossly irregular for the State to simply drop charges against the accused’s co-accused without first obtaining a court order to that effect. 

The situation cannot be different when it comes to the amendment of the charge before plea. Once an accused person has been served with an indictment and committed to the High Court for trial he is entitled as of right to demand that he be tried on that charge. The State is not at large at that stage to alter, amend or substitute the charge without the court’s permission. 

A casual survey of the cases cited by counsel including the case of Magiya v Regina 1959 R & N 274 clearly establishes the fundamental cardinal rule that an amendment cannot be granted if it has the effect of causing prejudice to the other party. In the Magiya case supra CLAYDEN FJ was at pains to demonstrate that the court must ensure that the element of prejudice has been eliminated before it can allow an amendment of the charge. He observed at p 275 that:

“Section 234 (1) deals with the position where there is variance between the statement of facts in the indictment and the evidence offered in proof thereof, and allows the Court to amend the indictment. at any time before judgment if there is no prejudice to the accused. Subs 3, which has to be considered, in this case reads “The fact that an indictment… has not been amended as provided in this section shall not, unless the court has refused to allow the amendment, affect the proceedings thereunder.”… In Rex v Alexander, 1936 AD 445, the court held that subs (3) of s 225 of the Union Act only comes into play where there is a slight variance but no prejudice whatsoever to the accused, and that it cannot apply to a case where the variance is of importance nor can it apply to a case where the accused is or may be prejudiced by an amendment not having been made, discussed and decided on.”
What emerges quite clearly from the above case is that it is the court and not the State which regulates the amendment of a charge once the court is seized with the matter. I could find no authority to the effect that the State is at large to amend a charge at any time after committal but before plea. Undoubtedly this could cause severe prejudice to the accused if it were so and make nonsense of the indictment and committal proceedings. All the accused’s preparations for the charge as framed at the time of committal will count for nothing. The accused will lose his entitlement to the due protection of the law as the State could amend the charge regardless of whether or not the amendment could cause prejudice to the accused in his defence. 

In this case the proposed amendment has been prompted by the withdrawal of charges against the accused’s alleged associates in crime turned State witnesses. In my view this is no minor amendment. This turn of events substantially alters the status quo ante as at the time of committal. The accused could not reasonably be expected to have prepared their defence with this development in mind. They thus, at the very least require adequate notice to deal with this new development. 

The audi alteram patem rule and all the rules of justice and fair play require that the accused must have a say as to whether or not the proposed amendment will cause them prejudice. The court as an independent and impartial judicial body will then make its determination after listening to both sides of the argument.

The State belatedly sought to relay on s 320 of the Criminal Procedure and Evidence Act [Cap 9:07] In support of its proposition that the State is at large to prefer fresh charges against the accused at any time before plea. The section reads:

“320 Dismissal of charge in default of prosecution

(1) If the prosecutor, whether public or private, does not appear on the court day appointed for the trial, the accused may move the court to discharge him, and the indictment, summons or charge may be dismissed and, when the accused or any other person on his behalf has been bound by recognizance for the appearance of the accused so to take his trial, may further move the court that such recognizance be discharged, and such recognizance may thereupon be discharged.

(2) Where the indictment is at the instance of a private party, the accused may move the court that the private prosecutor and his sureties shall be called on their recognizance and, in default of his appearance, that the same be estreated and the accused may also apply for an order directing the private prosecutor to pay the costs incurred by the accused in preparing his defence.

(3) Nothing in this section shall be construed as depriving the Attorney-General, or public prosecutor with his authority or on his behalf, of the right of withdrawing any indictment, summons or charge at any time before the accused has pleaded, and lodging a fresh indictment or charge or issuing and serving a fresh summons for hearing before the same or any other competent court.

It is correct to say that in terms of the above section the Attorney-General has a right to withdraw and prefer new charges against an accused person. It must however be noted that the condition precedent is that he must first withdraw the original charges against the accused before he can proceed to prefer fresh charges against the accused. 

In this case State counsel cannot prefer new charges against the accused because she has not withdrawn the original charge.

In the final analysis the ball is squarely in the prosecutor’s court she must decide what she wants to do. If she wants to amend the charge then she must apply to court and the court will make a determination. If she wants to prefer new charges against the accused then, she must first withdraw the original charge before plea.

Whatever the prosecutor chooses to do she must give notice to the other party in terms of the prescribed time limits.

For the foregoing reasons, I consider it inappropriate and prejudicial that the accused must plead to the amended or substituted charge at this stage. The accused’s objection is accordingly sustained.
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