IN THE LABOUR COURT OF ZIMBABWE



JUDGMENT NO LC/H/221/2023

HARARE, 17 MAY 2023 & 19 JULY 2023



CASE NO LC/H/56/23

In the matter between: -

SOLOMON PHIRI
APPLICANT

OK ZIMBABWE LIMITED
RESPONDENT

Before the Honourable Kudya J

For the Applicant



Mr E. Ngwerewe (Legal Practitioner)

For the Respondent



Mrs RTL Matsika (Legal Practitioner)

KUDYA, J:

This is an application for the review of the decision by the Chief Finance Officer in a labour dispute pitting the employee and the respondent employer.

The only issue for determination is whether it was wrong for the Chief Finance Officer to preside over an appeal which should have been presided over the Chief Operating Officer in terms of the respondents Code of Conduct. It is not in dispute that notwithstanding the reference to Chief Operating Officer in the Code such office has ceased to function and the Chief Finance Officer occupies the position at the same level with the now defunct Chief Operating Officer position The applicant argues that once the respondent realised that it no longer had a Chief Operating Officer as per its code it should have observed that its Code therefore became inadequate to address the labour issues requiring the appellate jurisdiction of the Chief Operating Officer. He reasons therefore that in that regard he should have been charged under the model code as the absence of the Chief Operating Officer meant that the respondents Code of conduct became inadequate to deal with the labour issues.
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On the other hand, the respondent maintains that there was substantial compliance with the code as the appellant was advised to appeal to the Chief Finance Officer who was at the same level with the Chief Operating Officer a position which had become defunct. It also argued that the applicant waived his rights to challenge the Chief Finance Officer’s jurisdiction as he acquiesced with the same and did not raise any objections when he was told that he would appeal to the Chief Finance Officer instead of the Chief Operating Officer whose office had become defunct. It is settled that labour matters need not be decided based on technicality. See Dalny Mine v Banda 1999(1) ZLR 220.

In the case at hand it is clear that all the lower levels of the disciplinary processes had proper personal in the offices that presided over the matter. The problem only arose with the final appeal stage. To that extent it cannot be said that the matter was like the case of City of Gweru v Masinire SC-56-18 where it was found that there was no Code to determine the guilt of the town clerk and resort had to be had to the model code. The case at hand is clear that the employer made effort to substantially comply with its code by allowing the Chief Finance Officer to sit in the Chief Operating Officer position. In any event no prejudice was demonstrated to have flown from the sitting of the Chief Finance Officer on the appeal matter See Nyahuma v Barclays Bank SC-65-05. The court is also fortified in its view by the case of Mapondera v Freda Rebecca SC-81-22 which enjoins labour matters to dealt with on the merits. It is patently clear that the sitting of the Chief Finance Officer as the appellate body did not detract from the allegations which were being levelled against the respondent. It is settled that an employee should only be excused if he or she is genuinely not guilty and not escape on technicalities. See Air Zimbabwe v Mnensa SC-89-04.

In the ultimate the court is satisfied that no good case for review has been made out.

The application should therefore fail.

IT IS ORDERED THAT

Application for review being without merit it be and is hereby dismissed with costs.

Chatsanga and Partners, Applicant’s Legal Practitioner Wintertons Legal Practitioner, Respondent’s Legal Practitioner
