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TAKUVA J:   The following two cases were consolidated in light of the fact that they are similar and relate to the same parties.  This judgment speaks to both cases.
(A) HCH 5364/18 which is an action matter wherein the plaintiff’s claim is for:
“a) An order setting aside an order of this court dated 29 June 2016 under case No HC 5105/16.
 b) Leave to defend the proceedings under HC 5715/16 within 10 days of this order.
 c) Costs of suit.”
      	(B) HCH 7067/22 which is a court application for leave to amend Summons and Declaration.  Applicant seeks the following relief;
“1. Application for leave to amend Summons and Declaration under HC 5364/18 be and is hereby granted.
2. The Summons and Declaration in case No. HC 5364/18 be and is hereby amended on terms appearing on the amended summons and declaration attached hereto.
3. The applicant shall file the amended Summons and Declaration attached to this order within 5 days of this order.
		 4. There shall be no order as to costs.”
BACKGROUND FACTS HCH 7067/22
This application is brought in terms of r 41(4) of the High Court Rules 2021 which basically allows a party to file an application in the event that the other party objects to an amendment of pleadings.  The parties are engaged in litigation.  The first respondent raised a special plea to the effect that the applicant had cited a non-existent entity when it cited the first respondent as Premium Properties Development (Pvt) Ltd.
	Applicant conceded that it had misdescribed the first defendant and sought consent to amend the summons and declaration on the basis that the misdescription of the first respondent was a mistake common to both parties and it had originated from first respondent itself.  Unfortunately, the first respondent declined to consent to the amendment resulting in these proceedings.
APPLICANT’S CASE
Applicant contended that it is clear from pleadings under HC 5364/18 that the citation “PRIMIUM PROPERTIES DEVELOPMENT (PVT)(LTD)” originated from the first respondent.  It was further alleged that a mere misdescription of a party does not nullify proceedings.  First respondent does not dispute that its legal practitioners namely Messrs Mbidzo, Muchadehama and Makoni, Mambara and Partners and Chikwari and Company identified first respondent as Premium Properties Development (Pvt)(Ltd) in pleadings issued in this court.
Also, applicant submitted that the correction of such an error is not prejudicial to the first respondent which has not shown what prejudice it will suffer in the conduct of it defence to the claim if the amendment is affected.
First respondent’s submissions
	It was contended that the applicant cited a non-existent entity.  Applicant described the first defendant by the name of “PREMIUM PROPERTIES DEVELOPMENT (Pvt) (Ltd).”  The correct citation of the first defendant is “PREMIUM PROPERTY DEVELOPMENT (Pvt) Ltd.”  The mis-citation did not originate from the first respondent.  The first respondent denied that this was a case of misdescription but one of citing a nonexistent defendant because no entity answers to any of the following names;
a. PREMIUM PROPERTY DEVELOPMENT (Pvt) 
b. PREMIUM PROPERTY DEVELOPMENT 
c. PREMIUM PROPERTIES DEVELOPMENT (Pvt) Ltd
The first respondent argued further that since these are non-existed entitles, the summons is a nullity and one can not amend a nullity.  Also, the applicant’s papers have been amended twice before through an order of Court.  Obviously, the continued amendments are now prejudicial to the first respondent, so the argument goes.  The other reason why the amendment can not be allowed is that, it is not sought on the initiative of the applicant but to defeat a special plea which has already been raised.
	It is contended also that there is prejudice which is irreparable in that the present proceedings are now more that (4) years old with no end in sight.  The first respondent needs to execute a judgment which it lawfully received.
	Finally, it was submitted that there is no good faith in the application for amendment in that applicant seeks a fourth amendment of the same pleadings.  Therefore, the application being fraught with prejudice to the first respondent should not be allowed.  Since it is eminently unmerited, it ought to be dismissed with costs.
ISSUE
The sole issue for determination is whether or not the applicant should be permitted to amend its “Summons and Declaration.”
	THE LAW
		The starting point is r 41 of the High Court Rules 2021.  The rule states;
“41 (1) Any party wishing to amend a pleading or document other than a sworn statement, filed in connection with any proceedings shall notify all other parties of his or her intention to amend and shall furnish particulars of the amendment.
		 (2) …
		 (3) …
(4) If an objection which complies with subrule (3) is filed within the period set out in subrule (2), the party desiring to amend may, within ten days, lodge an application for leave to amend.”

In MUCHAWIRA v PG/INDUSTRIES PVT LTD
HH 572/14, MAFUSIRE J held that;
“The general rule is that an amendment of a pleading will always be allowed unless the application is mala fide or the amendment will cause an injustice or prejudice to the other party which may not be compensated by an order of costs; COMMERCIAL UNION ASSURANCE CO LTD v WAYMARK NO. 1995(2) SA73and UDC Ltd v SHAMVA FLORA (Pvt) Ltd 1967(3) SA 632.”

In WHITTAKER v ROSS and ANOR 1911 TPD 1092, WESSELS J stated:
	“The court has the greatest latitude in granting amendments and it is very necessary that it should have.  The object of the court is to do justice to between the parties.”

	It is trite that in deciding whether to grant or refuse an application for, amendment, the court exercises its discretion and in doing so leans in favour of granting it in order to ensure that justice is done between the parties by deciding the real issues between them.  See TRANSO DRANKENS BURG BANK LTD/UNDER judicial management v COMBINED ENGINEERING (PTY) Ltd 1967(3) SA 632.
ANALYSIS AND APPLICATION OF THE LAW TO THE FACTS
	It is apparent from the above legal principles that in an application of this nature, an applicant must show that the application is not tainted by mala fides and that such an amendment will not cause prejudice to the other party which prejudice is incapable of being aired by an appropriate order of costs.
	I now proceed to consider these requirements seriatim.
1. WHETHER OR NOT A MISDESCRIPTION OF A PARTY CAN BE AMENDED.
IN COUMBIS v KINGDOM Ltd HH 410-17, the Court said;
“I agree with the respondent that the mistake in the name of the name of the company concerned is a non-material mistake.  Put differently if the judge who dealt with the application for default judgment had been advised that the name of the defendant should read STIR CRAZY INVESTMENTS (Pvt) Ltd and not STIR CRAZY GROUP OF COMPANIES as reflected on the papers, would he have declined to grant the order merely on account of that error?  I should think not.  A reasonable judge would have allowed an amendment correcting that error or even proceeded to correct the error, correct the error himself and in either case, he would thereafter have proceeded to grant the default judgment in terms of the draft order so amended.  Nothing further would have turned on that kind of error.  The error does not affect the applicant in any substantial way, if at all, and should not lead to the rescission of a judgment that was in all material respects properly entered.”

In my view, the principle has been applied consistently.  In Davies v Elsby Brothers Ltd [1960] 3 ALLER 672 @ 676 (CA) in which Lord Devlin held as follows;
“The test must be; how would a reasonable person receiving the document take it?  If in all the circumstances of the case and looking at the document as a whole, he would say to himself; “of course it must mean me, but they have got my name wrong; then there is a case of a mere misnomer.  If on the other hand he would say; I cannot tell from the document itself whether they mean me or not and I shall have to make inquires then it means to me that one is getting beyond the realm of misnomer.”  The Litigation Finger Test”

In casu, it quite evident that the first Respondent obtained judgment which the Applicant seeks to have set aside.  The first Respondent actually filed its plea and all the necessary pleadings necessary to prosecute its defence to the claim thus the litigation finger points to the first Respondent.
	It is quite clear in the present matter that the right party was brought to court and as such, there is no prejudice to talk about.  It is about the delay, then my view is that the first Respondent should have consented to the amendment in terms of r 41(3) of the High Court Rules 2021 instead of filing an objection. There can be no doubt that the Applicant/Plaintiff sued the correct Defendant or first respondent and that such Defendant exists and is the one in whose favour the order by MUREMBA J was granted. 
	This issue of misdescription was succinctly put by PETSE DP in Tusk Construction Support Services (Pvt) Ltd v JOINT EQUITY INVESTMENTS IN HOUSING (PVT) & ANOR (case No 364/2019 {2020} ZASZA as follows;
“This is particularly so given that all that the desired amendment sought to achieve was to rectify a misdescription of the trust to the extent that it had to be represented by its trustees in legal proceedings.  It must be emphasized that we no longer live in the Justinian era when, if a mistake was made by a litigant, a claim or defence would be forfeited.  That courts have to eschew undue formalism was aptly explained by WESSELS J more than a century ago in Whittaker v Roos and Bateman supra in these terms;
“The object of the court is to do justice between the parties.  It is not a game we are playing in which if some mistake is made the forfeit is claimed............................[We] all known.........................that mistakes are made in pleadings and it would be a grave injustice if for a slip of a pen or error of judgment.............. litigants are to be maculated in heavy costs................ Therefore, the court will not look to technicalities, but will see what the real position is between the parties.
	This principle has been applied consistently ever since.”

	Further, I do not buy the argument that in casu, the summons is a nullity and incapable of being cured.  What is clear is that there is a mere misdescription of the first Respondent rather than that a non-existent party was cited.  I come to this conclusion for the following reasons;
1. [bookmark: _Hlk210300961]In HC 6808/20 one Innocent Mupunga stated under oath that “I am the Applicant’s Managing Director and I have authority to depose to this affidavit in that capacity.”  It is not in dispute that the Applicant in that matter was cited as PREMIUM PROPERTIES DEVELOPMENT (Pvt) Ltd;
2. In pleadings under HC 364/18 the first Respondent cited itself as PREMIUM DEVELOPMENT (Pvt) Ltd and PREMIUM PROPERTIES DEVELOPMENT (Pvt) Ltd.
Taking the totality of the circumstances in casu, I am not persuaded by the first Respondent’s argument that simply because the word “limited/ Ltd) is missing in one of the documents and the word “” Properties instead of Property” is employed in the other document the Applicant has cited a non-existent party.  I find that this is a mere misnomer which is capable of being corrected by an amendment. 
2. IS THIS APPLICATION BONAFIDE
There is no valid basis for the submissions that the Application is maliciously actuated.  The first Respondent argue that the application is mala fide because this is the third time an application of this nature is being made and that its aim is to sabotage the special plea already on record.  It is common cause that the first Respondent’s name has not been properly cited.  Therefore, the focus of the application is to ensure that the first Respondent’s name is captured properly as Premium Property Development (Pvt) Ltd.  It is surprising why first Respondent declined to have such a critical amendment granted.  For those reasons, I find that the Applicant’s bona fides are beyond reproach.
3. IS THE APPLICATION PREJUDIAL TO THE FIRST RESPONDENT?
The first Respondent has always known about this lawsuit and has conducted its defence notwithstanding the misnomer.  Also, the amendment sought does not dislodge the first Respondent from its original position.  Further the amendment does not deprive first Respondent of any defence available to it.  The amendment does not prejudice the first Respondent in the conduct of its defence/s.
	I am not persuaded by first Respondent’s argument that the delay constitutes prejudice for the reason that such kind of prejudice can be cured by an order of costs.  In any event by raising this point, the first Respondent is blowing hot and cold in that before filing this application Applicant reached out to the first Respondent to have the misnomer corrected by consent.  If the first Respondent had consented this matter could have been dealt with faster.
	For the above reasons, I am of the view that there is no prejudice which will visit the first Respondent should the amendment be allowed.
	In the result
IT IS BY ORDERED THAT;
1. Application for leave to amend summons and declaration under HC 5364/18 be and is hereby granted.
2. The Summons and Declaration in case No HC 5364/18 be and are hereby amended on terms appearing on the amended Summons and Declaration- attached here to.
3. The Applicant shall file the amended Summons and Declaration attached to this order within five (5) days of this order.
4. There shall be no order as to costs. 
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TAKUVA J: This is an action matter wherein the first defendant raised “Special Pleas.” The applicant applied for an amendment under HCH 7067/22. These two matters were consolidated and subsequently set down before me for argument. Both matters were argued before me and judgments were reserved. I have already prepared judgment in respect of HCH 7067/22. 
This judgment therefore relates to HCH 5364/18. Plaintiff filed an application to set aside an order of this court purportedly granted by consent on the 29th June 2016 in favour of the first defendant as against the plaintiff. The specific order prayed for is as follows; 
“a. The order of the court dated 29th June 2016 under case number HC 5705/16 be and is hereby rescinded.
 b. Plaintiff is granted leave to defend the proceedings under HC5705/16 and is hereby ordered to file opposing papers within ten (10) days of this order.
c. the first defendant shall pay costs of suit.” 

As the matter progressed, first defendant subsequently filed Special Pleas as shown below;
“1. NO PROPER DEFENDANT 
 The plaintiff has cited a non-existent defendant for the following reasons -; 
1.1 The summons cited a first defendant named Premium Property Development (Pvt) 
1.2 The original plaintiff’s declaration cited a first defendant named Premium Property Development. 
1.3 The amended plaintiff declaration cites a defendant named Premium Properties Development (Pvt) Ltd 
1.4 The judgment sought to be set side aside was granted in favour of Premium Property Development Pvt Ltd 
1.5 None of the parties cited in the various pleadings of the plaintiff were granted the judgment which is sought to be rescinded.” 
1.6 There is therefore no proper defendant before the court 

First defendant prayed that plaintiff’s claim be struck off the roll with costs. 
I must stress that I have already extensively dealt with these issues in my judgment under HCH 7067/22. There is therefore no need to repeat the same reasoning. The same applies to the first defendant’s second Special Plea, namely that the action was commenced out of time. The argument is that R449 of the High Court Rules 1971 required that an application for setting aside of a judgment granted in error be made within a reasonable time of the order coming to the notice of the party seeking its rescission. 
In casu the cause of action was not based on R449 but on common law where there is no specific time limit. In any event the former R449 had no time limits. The requirement that such an application be made within a reasonable period means there is no definitive or clearly laid down period. What amounts to a “reasonable period” depends on the circumstances and may vary from case to case. 
At common law, the rescission of judgment granted on the basis of fraud must be done within a reasonable time after the judgment sought to be set aside is granted. In my view the delay in casu was not inordinate having considered the circumstances. Accordingly, the claim is not fatally defective.
The first defendant abandoned the third special plea of Non-Joinder. This was a proper concession to make in the circumstances.
All in all, the Special Pleas raised by the first defendant have no merit and they are hereby dismissed with no order as to costs. 



TAKUVA J:……………………………………..

Mutandiro, Chitsanga and Chitima Attorneys, applicant’s legal practitioner
Mabundu & Ndlovu Law Chambers, first respondent;s legal practitioner
